RESPECTING CIVIL JURIES

Russell Brown and Moin Y ahya”

The recent pronouncement of the British Columbia CadirAppeal in Johnson v. Laing
represents a remarkable and troubling episode in the hadtteitsion between judges and juries
in the adjudication of civil claims. After setting aside a jury’s verdict as ‘unreasonable’ —
something that it has repeatedly affirmed ought to oocuonly the rarest of occasions — the
Court took the further and unprecedented step of remittingjilestion of damagesot to a
newly-empanelled jury, but rather to the original tjizdige for assessment. While appellate
courts have on many prior occasions substituted theirdammage awards for those of juries, the
complete exclusion of a jury from the fact-finding pess (and the concomitant denial of a
party’s right to have a civil claim adjudicated by hisher peers) may herald a quickened pace
towards the elimination of civil juries. Although suchcanclusion might seem unduly
pessimistic, when viewed in the context of thes factojudicially-imposed ban in the United
Kingdom on civil juries in cases of personal injdrhe elimination of the right of civil litigants

to a jury trial is not inconceivable.
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1 (2004), 30 B.C.L.R. (3 103, 2004 A.C.W.S.J. Lexis 4509, 2004 BCCA 364. Although the édrime Court of
Appeal order is still being settled, the defendant ikisgdeave to appeal to the Supreme Court of CanadawilAs
become apparent in this paper, we are of the viewhbkaldfendant’s leave application should be granted and that
the jury verdict should be restored.

2 See the Hon. John C. Bouck, ‘Civil Jury Trials — Assesblon-Pecuniary Damages — Civil Jury Reform’ (2002)
81 Can. Bar. Rev. 493 [Bouck, ‘Civil Jury Trials].

% In Ward v. Jamegg1965] 1 All E.R. 563 (C.A.), Lord Denning established a thi juries could decide personal
injury actions only under ‘exceptional circumstancesicltscircumstances were found to exisHisrland v.
Harland & Wolff Ltd, [1965] 1 All E.R. 1086, but in no other case since.



In examining this extraordinary and in our view unfortunatenpuncement, we will first
canvass the facts described by Southin J.A. (who wrotédéoCourt). We will then consider the
jury’s verdict from the perspective of the standardgpbellate review that is applied in Canada
to civil jury verdicts. In particular, we will suggeshat this standard of review, while
presupposing a measure of deference to the unique raleées jn civil cases, ought to be more
concretely formulated so as to set out with greatecipion the confined circumstances in which
a jury’s verdict can be overturned. In the course of dissussion, we will make a case for
greater judicial deference to civil juries that is exhibitg appellate courts generally, and was
exhibited inJohnson v. Laingpecifically. Having addressed the standard of reviewywille
then turn to consider the remedy that was imposed ircéisis. Here we will argue that when an
appellate court overturns a jury verdict and remandsrtager to the trial court, the proper
remedy should be, as it has always been, a new jaty tn our view, the decision ilohnson v.
Laing is symptomatic of an appellate judiciary that all tooroflesregards the distinct normative
function of civil juries. At the very least, it & aberration that ought to be overturned by the

Supreme Court of Canada.

JOHNSON V. LAING

a. Trial
On April 1, 1997, while cycling in Abbotsford, British Columbthe plaintiff was struck by a
vehicle operated by the defendant. Liability was admittealying damages at issue. The

plaintiff alleged that he had suffered permanent spimeade, making him unemployable during



the six years leading up to trial, and permanently impahisgpost-trial earning capacity.in
accordance with British Columbia’Supreme Court Civil Rule§Rules of Court) the

defendant’s counsel filed and delivered to the plaintifiotidé Requiring Trial by Jury.

The Court’'s reasons do not canvass in any detail thetiffla subjective complaints or the
extent of treatments including surgeries. Instead thet@egcribed how the jury heard opinion
evidence from three medical experts — two orthopedigesurs (Drs. McKenzie and Sweeting)
and a specialist in physical medicine and rehabilitatibon {Travios). Their evidence was
‘consistent in identifying degeneration of the lower spat the L4-5 and L5-S1 or sacrum
level.”® Immediately after the accident, the plaintiff cdaiped to his general practitioner about
back pain, but had exhibited no tenderness upon palpation obbacls and was able to
demonstrate a full range of motiébn. An x-ray taken three months later revealed no
degeneratiofi, although there appear to have been subsequent x-rays wéiealed a
degenerating spine.Drs. McKenzie and Sweeting attributed the cause of sugpéneeation to

the accident, while Dr. Travlos refrained from drawin@tth:onclusior}f’ In addition, a

* Johnson v. Laingsupranote 1 at para. 5.
® Rule 39(26).

® Johnson v. Laingsupranote 1 at para. 11. Southin J.A. added, although itdanwhether this is her own
conclusion based on past cases or whether this wadicggcdeduced from the evidence, that the conditiamsed
significant back discomfort aggravated by activity angermanent partial disability restricting the pliffifitom
heavier labouring-type employment and some of the fif&snpirevious recreational activities.

" Ibid. at paras. 12, 146.

8 |bid. at para. 146.

° |bid. at para. 147.

9 The quality of Dr. Travlos’s evidence was arguably campsed, inasmuch as his report identified a delay in the
plaintiff reporting a back sprain to his general practéroas a ‘key factor’ger Southin J.A.jbid., para. 12) in

doubting attribution of causation. Before testifying, buar, he recognized that there was, in fact, a recatteof
plaintiff reporting a back sprain a day after the caihsi



vocational consultant offered evidence that the pfiintho was described by the trial judge as
having ‘had difficulty establishing any substantial earningsafmumber of years prior to the
111

accident’;” would likely succeed only as a manual labourer, but tlgainfuries restricted him

from duties that required more than ‘light lifting.’

Prior to charging the jury, the trial judge spoke on theord with defence counsel. After
suggesting that the plaintiff was in fact disabled froarking, the trial judge pressed her on the

matter of causation, warning her that:

if | did leave [causation] in as something in the chargeyuld have to express
an opinion that the evidence appears to be very weak in uppdthe
defendant’s position]. Sometimes that door is best agioiden the defence
point of view, you know, and I'll hear you if you think thashould go. But |
would be putting that comment to the isssi€e]in any event?

Defence counsel replied: ‘I'm content with it not m gy Lord.™

The jury returned with an award of $2,250 in general damagdsyaaward for past or future
income loss, or for cost of future care. In answeth® defendant’s motion for judgment,
counsel for the plaintiff submitted that the verdigsaperverse and that either a new trial should
be ordered or that the trial judge should substitute andalbased on his own assessment of the

evidence. He declined to do so, and the plaintiff appealed.

b. Appeal

After a brief review of the facts and issues, Souibf posed two questions:

" bid., para. 13.
12 bid., para. 149.

13 |bid., para. 149.



1. When a jury verdict is perverse or inordinately lowyradrial judge assess
damages and substitute his or her own assessment fof ¢hjairg?

2. On an appeal, where the court is faced with a jardigt that contains an
error of law, and the trial judge has declined to rembdyetror or has erred in
applying a remedy, what steps may the court of appeal takentedy the

situation? May the court (a) remedy the apparent errosuystitution of

damages for the jury's verdict; (b) remit the matterthe trial judge for

reconsideration and assessment of damages in accordémdi&ctions; or (c)

order a new trial on a limited issue (for examplegsssient of damage¥).

The inference that the verdict was ‘perverse ordmately low’ and ‘contain[ed] an error of
law’ suggests that the verdict’s illegitimacy was &rin question. Indeed, Southin J.A. made
only passing reference to the verdict itself. Shelabayever, cite the evidence of Dr. McKenzie
regarding the plaintiff's degenerating spine as well asctinversation between the trial judge
and defence counsel regarding causation. Referring to xbharge, she stated that both the
judge and the defence counsel had concluded that the jury avadintinate from its
consideration ‘any issue on the existence of degenerativigetiand their being caused by the
accident® ‘That being so’, she added, “for the jury to have conalutie contrary, if they did,

was unreasonablé®

Having set out her questions, Southin J.A. then extensregigwed British Columbia’s legal
history, canvassing the evolution of statutory powers coedeon the Court of Appeal and the
judicial interpretation of those powers. Thigusled her to two unsurprising conclusions. First,
the appellate standard of review of a civil jury verdiased upon ‘reasonableness’ is contained

in, among other authorities, the pronouncement of tipre®ne Court of Canada McCannell v.

1 Ibid., at para. 17.
15 Ibid., at para. 150.

1% |bid., at para. 151.



McLean'’ Secondly, section 9(1) of ti@ourt of Appeal Aéf confers a wider scope of remedial
discretion upon the Court when confronted with an ‘uroeable’ verdict than did the preceding
Court of Appeal RuleS Given the Court’s powers under section 9(1)(c) to makeoader that

it considers ‘just’, Southin J.A. concluded, in answeln¢o second question (regarding the range

of potential remedies), that it could remit the caghéarialjudgeto assess damages, adding:

Important though the right of trial by jury in civil cases thought to be, the
Court must be mindful not only of the cost of a new toiajury but also both of
the inconvenience to the witnesses, both expert andatay,the reproach the
administration of justice rightly suffers from delays procedures inflict on
litigants?°

Ultimately, upon the authority of a 1981 decision of then€of Appeal’* Southin J.A. was also
able to conclude that the answer to her first questioet{ven a trial judge may substitute his or

her own assessment of damages for that of the jury)nedé’

Before proceeding to our analysis, we note that thertQeserved some criticism for the trial

judge as well as the jury. The questions put to the jurg aerfollows?®

1711937] S.C.R. 341. We discuss that test below, beginniimgrat note 38.

®R.S.B.C. 1996, c. 77.

19 Section 9(1) of th€ourt of Appeal Acprovides that the Court may,
(&) make or give any order that could have been made or gintirelzourt or tribunal appealed from,
(b) impose reasonable terms and conditions in an order, and
(c) make or give any additional order that it considers.j{mphasis added).

The Court of Appeal Rulegoverned appellate procedure in British Columbia from 1@@@n theFull Court Rules
were adopted) until 1982 (when tGeurt of Appeal Acivas enacted).

20 Johnson v. Laingsupranote 1 at para. 158.
21| eBlanc v. Penticton (City)L981), 28 B.C.L.R. 179, [1981] 5 W.W.R. 289 (C.A.).
22 Johnson v. Laingsupranote 1 at paras. 125-27.

3 |bid. at para. 10.



At what amount do you assess the damages sustained Byaihgff in the following
categories?

1. General Damages (pain and suffering and loss of actidtidsenjoyment of life; both
past and future).

2. Past Wage Loss (from the date of the collision uatiay).

3. Future Loss of Income (from today forward).

4. Cost of Future Care (from today forward).

Observing that the jury ought to have been asked ‘morecéxliestions, that is to say, asked
not for a general verdict but a special verdi¢tSouthin J.A. stated that these general questions
enable jurors ‘to avoid facing whatever questions of faise on the evidenc&’ ‘Only
guestions framed to the live issues of the particular,csise explained, ‘can ... prevent juries
from deciding cases capriciously rather than judicigfly She suggested that, for example, that

the jury be asked

(1) whether the appellant had suffered a permanent baci;iaju
(2) whether that injury was going to impair his futurengey capacity.’

. STANDARD OF REVIEW
a. Preliminary Observations
We should acknowledge at the outset that we sharepaco@emitment to the role of civil juries
in Canada. In those jurisdictions that have retained fiehey are a democratizing influence,

allowing laypersons to inject the broad range of legittmsdcietal values and attitudes into

% |bid. at para. 11.

% |bid. at para. 129.
% |bid. at para. 136.
" |bid. at para. 137.

28 Juries may hear civil cases, with varying conditignsll provinces except Quebec. See section 17 of the
Supreme Court ACR.S.B.C. 1996, c. 443 (which we recite and discuss beloder ‘lll. The Remedy’]); section
17 of theJury Act R.S.A. 2000, c. J-3; section 18 of they Act S.S. 1998, c. J-4.2; section 64 of @aurt of
Queen’s Bench AcC.C.S.M. 1988, c. C280, s. 64(1,2); section 108 ofitharts of Justice AcR.S.0. 1990, c.
43; Rule 46 of the New Brunswick Rules of Court; sec8afitheJury Act S.P.E.I. 1992, c. 37, s. 3; section 34
of theJudicature AcGtR.S.N.S. 1989, c. 240; and section 32 ofjilng Act S.N.L. 1991, c. 16.



questions of civil obligation and damages and the contehtgridical private law rights

generally?® Moreover, they force trial judges and lawyers tstlize their own views on such

29 See Bouck, ‘Civil Jury Trials'supranote 2. InBisson v. Powell River (Districfl967), 62 W.W.R. 707
(B.C.C.A.) the Court cited approvingly the statem@niMorris L.J. inScott v. Musial[1959] 2 Q.B. 429, [1959] 3
WLR 437, [1959] All ER 193 (C.A.)Scott v. Musiatited to Q.B.]:

If, however, an award of a jury does not conformjuddes’ damage awards] that is

not to prove that the jury is necessarily wrong. Viesvs of juries may form a

valuable corrective to the views of judges.
Similarly, in Way v. Frigon 2001 BCSC 573, Smith J. stated (at paras. 32, 33):

It has often been said in our courts that juries aredhscience of the community

and, in fact, trial judges often tell juries that theygran educational value to trials

in that they let the trial judges know what memberthefcommunity are thinking.

| think that juries have been telling trial judges fa fhast few years that trial judges
have been awarding too much money in hon-pecuniary danmagedor soft tissue
injuries. The many recent reported cases in whiclegurave awarded damages for
medical expenses and for loss of income, but nothing fepeoaniary loss, support
that impression. It is not for me to say whetherdhig an injustice in this, but the
discrepancy that has given rise to situation where thadnce Corporation

routinely takes jury trials in these types of casexigating, in my view, smaller
verdicts, can be resolved by judges paying attention to twaatommunity tells us
through juries selected from the community. | intend tthdbin this case.

That there is fundamentally no distinction betweenftitt-finding function of a criminal and civil jurySee
Lysander SpooneAn Essay on the Trial by JufiNew York: Da Capo Press, 1971 originally printed 1852) at 110.
The civil jury's role, moreover, has an ancient peaigr8pooner (at 110-11) cites Glanville’s statementiatidty
years beforélagna Carta that the ancient writs in civil suits would ‘summon lweefree and legal men ... to be in
courtprepared upon their oaths to declare whether A or B have the gnégit¢to the land in question

(Emphasis in original).

The compatibility of function between the civil and dnad jury tends to affirm the significance of the tjury,
described (in the context of a criminal jury case) byaukeux-Dubé J. iR. v. Sherraift[1991] 1 S.C.R. 509 at
523-24:
The jury, through its collective decision making, is an excellent fadefi due to its
representative character, it acts as the conscience of the commurjityy tten act as
the final bulwark against oppressive laws or their enforcement; iid@®a means
whereby the public increases its knowledge of the criminal justice systerit
increases, through the involvement of the public, societal trust in the systemtele.
Arbour J. made a similar observatiorRnv. Pan[2001] 2 S.C.R. 344 at 370-71:
The jury is a judicial organ of the criminal process. ... In a jury trial, the §utlye
‘judge’ of the facts, while the presiding judge is the ‘judge’ of the law. They, judge and
jury together, produce the judgment of the court. The jury hears all the evatimiteed
at trial, receives instructions from the trial judge as to the releggat principles, and
then retires to deliberate. It applies the law to the facts in ordeie atra verdict. In
acting as fact-finders in a criminal trial, jurors, like judges, bring intoutyerpom the
totality of their knowledge and personal experiences and their deldverdenefit from
the combined experiences and perspectives of all of the jurors. One jurommesytrer
a detail of the evidence that another forgot, or may be able to answetiargthed
perplexes another juror. Through the group decision-making process, the evitknce a
its significance can be comprehensively discussed in the effort to reach maumni
verdict.



guestions so that they can convey them to others lackma training. Aside from actual
participation as a litigant, participation in a civil yurs the principal institutional means of
broadening popular appreciation for the often misunderstood Wwatlcivil litigators and judges
do, and for the fundamental principles of civil justicks a consequence, we share Justice John
Bouck’s recently expressed concern about the evidentfaneliice (or, in some cases, outright
hostility)** among practicing and academic lawyers respecting the jiuyiee, its strengths and

its weaknesse¥.

Our own views aside, as a matter of positive law tgbtrof Canadians to pursue or defend a
civil claim before a jury remains an essential aspéthecivil justice system, which judges and
lawyers are obliged to preserve and enhance to achieveejastdl serve the public interest. As
criminal juries have checked unjust criminal prosecutionsl jciries have also vindicated the
rights of persons in Canadian society, even where judagdailed to do s&. A litigant’s right

to a civil jury is not, therefore, an historical aceitle®r anachronism lacking contemporary

%0 See, for a recent example, Rudy V. Bullgvhiten v. Pilot Controlling Jury Awards of Punitive Damages’
(2003) 36 U.B.C. L. Rev. 357. At 362, Buller states that srjleses are supplied with ‘'monetary guidelines’ on
damage awards, ‘it defies rationality to expect a jurgdiorationally.” While one can argue that guidelines doul
bring about more conformity to judicial awards, it sedrite to observe that such conformity would not ssagly
lead to rationality.

31 Bouck, ‘Civil Jury Trials’,supranote 2 at 493.

32 The case ofcMillan v. Brownlee[1937] S.C.R. 318, aff'd [1940] A.C. 802 (P.C.), is one sample. There,

the plaintiff was residing with the defendant, then Prewfigklberta. Claiming that the defendant had seduced her,
she sought compensation under the now-repedlsita Seduction ActThe jury rendered a verdict for the plaintiff
that was set aside by the trial judge, a decision affirameappeal. Both the Supreme Court of Canada andithye Pr
Council reinstated the jury award. Reiterating tledard of review for civil jury verdicts (discussed latethie
paper), Duff C.J. stated (at 328): ‘The settled ruledsttie verdict of the jury must stand unless, examiniag th
evidence as a whole, the court is clearly of opinionithatone which no jury, acting judicially, could give.’



purpose. Rather, it is a fundamental component oAtitdo-American model of civil justice,

finding positive expression in constitutidisnd statute¥!

For these reasons, we applaud Southin J.A.’s remar8shinson v. Laingoncerning special
verdicts and how to improve fact-finding by juries. Abstat Court’s troubling application of
the standard of appellate review and its chosen remetljisicase, this suggestion could be
taken as reflecting a desire to reform and presemvedle of civil juries. In fairness, however,
to the trial judge and to counsel (who would have assistédrmulating the questions to the
jury), the questions at issue reflected the governing praatiBeitish Columbia as prescribed in

the respected publication of the Continuing Legal Educatimie8y of British Columbi&> That

% The Seventh Amendment to the Constitution of the drfiates states: ‘In suits at common law, wherevalee
in controversy shall exceed twenty dollars, the rightial by jury shall be preserved, and no fact tiagda jury
shall be otherwise reexamined in any court of the UrStates, than according to the rules of the common law.’
Many state constitutions have similar provisionse, seg.Ala. Const. Art. |, § 11; Cal. Const. Art. 1, § 1&rD.
Const. Art. 1, 8 19; Fla. Const. Art. 1 § 22; N.Y. Corst. 1, § 2; Va. Const. Art. 1, 8§ 11. Virginia’s ®at
constitution is particularly emphatic, stating that ‘...omtroversies respecting property, and in suits betwesn m
and man, trial by jury is preferable to any othed anght to be held sacred.’

34 Seesupra note 28.

% The Hon. Mr. Justice John C. Bouck, The HonourableJitice R. Dean Wilson, and James P. Ta@tv,)| —
Civil Jury InstructiongVancouver: The Continuing Legal Education SocietBritish Columbia, 2003 update).
At § 11.02, the instruction states:

All we need from you is your assessment of reasoraabtaints that should be

awarded (the plaintiff) under the heads of the damagesussed with you.

PAIN, INJURY, SUFFERING, AND LOSS OF ENJOYMENT ORHE

If you determine that (the plaintiff) is entitled to amead for pain, injury, suffering
and loss of enjoyment of life from the date of theidert until (his/her) estimated
time of recovery, you should fill in the amount you chomsaward under this head.

SPECIAL DAMAGES

You will notice in paragraph ___ a space for filling in #isount with respect to
any special damages you should find, providing these were adgouved. In
that space you should put an appropriate dollar amounistemiswith the evidence
and instructions | gave you.

PAST LOSS OF INCOME

Next is the question relating to the alleged past logscoime suffered by (the
plaintiff). Again, you should fill in any sum you chooseatward under this head of
damages consistent with the evidence and instructigagd you.

10



practice notwithstanding, the Court’s suggestions here @wesde. Directing jurors’ minds

more expressly to the evidence respecting liability and dasndge example, asking jurors to
define particulars of damage instead of being confronted thithheads and asked for a
qguantum) might help confine their attention to the evidenitemay also give appellate courts
some insight into the jury’s assessment of that evideWaile at most a glimpse, it is better

than nothing.

b. The Current Standard of Review
In Johnson v. Laingthe Court accurately cited and applied the prevailingdstanof appellate
review of civil jury verdicts in Canada. Civil jury vects on appeal, the Court observed, may
be overturned only when ‘perverse’ or ‘unreasonable’, Hieer term often being used
interchangeably with ‘inordinately’ high or low. Botpérverse’ and ‘unreasonable’ are also
frequently used interchangeably and, if there is in dadtstinction between them, it is a subtle
one® Since the Court idohnson v. Lainguled that the verdict was unreasonable, however, in

this article we shall focus on verdicts impugned as aswaable.’

FUTURE LOSS OF INCOME

Finally, there is a question for you to answer on tregetll future loss of income of
(the plaintiff). Should you decide that (he/she) is kxtito compensation for this
future loss, you should insert a figure that is reasoriatdecordance with the
evidence and my instructions in the space provided.

36 In its most distinct form, a perverse verdict idered by jurors who were intentionally unfaithful to thgk

they swore to undertake. It is a ‘dishonest verdictgngtthe jury ‘did not appreciate their duty or acted uliiifin
violation of it.” SeeJohnson v. Laingsupranote 1 at para 3)Iszynko v. Larocquél999), 127 O.A.C. 162 [citing
Saint John Gas Light Co. v. Hatfig|ti894), 23 S.C.R. 164 at 16@raham v. Hodgkinso(L983), 40 O.R. (2d)

697 (C.A.) at 700; anBlayford v. Freiberg1995 CarswellOnt 3428 (C.A.). Perverse jury verdicts eiset

aside by the appellate court, which may also substitutevitsudgment for the jury’s: see the Honourable William
A. Stevenson and the Honourable Jean E. @b, Procedure EncyclopedigEdmonton: Juriliber, 2003)
[Stevenson and Co6t€jvil Procedure Encyclopedjat 75-102;Ludolph and Ludolph v. Palmer and Philljps

[1950] O.R. 821 (C.A.)Gobo v. Rockingham Hdwgl971), 3 NSR (2d) 100 (C.A.).

11



The Supreme Court of CanadaMitKinley v. B.C. Tel’ recently articulated two formulations of
the test for setting aside a jury verdict. The fasses where the evidence does not permit ‘a
jury acting judicially to reach the conclusiéhit did, a threshold that Duff C.J. first formulated

in McCannell v. McLean

The principle has been laid down in many judgments of thigtQGo this effect, that
the verdict of a jury will not be set aside as agaimstweight of evidence unless it is
so plainly unreasonable and unjust as to satisfy the @mairho jury reviewing the
evidence as a whole and acting judicially could havetreghit.

There being some evidence for the jury, that is to geyevidence being of such a
character that the trial judge could not properly hawbdvawn from the jury, the
guestion whether, in such circumstances, a jury, canmsglhe evidence as a whole,
could not reasonably arrive at a given finding may his,abvious, a question of not
a little nicety; and the power vested in the courambeal to set aside a verdict as
against the weight of evidence in that sense is onehwdught to be exercised with
caution; it belongs, moreover, to a class of quesiiorise determination of which
judges will naturally differ, and, as everyone knows, sufferdnces of opinion do
frequently appeat’

The second formulation of ‘unreasonableness’ was sa#pply where an appellate court found

‘no evidence supporting a particular verdft%.’

The two formulations are closely linked in Duff C.Jtmtement. If, we are told, there is only
someevidence on which a jury could possibly have relied in ogrto a controversial verdict, in
deciding whether this was ‘reasonable’ when consideringvkide of the evidence, an appellate
court should not automatically exercise its discretio strike the verdict as ‘unreasonable.’
While more recent pronouncements occasionally offeege statements of deference towards

civil juries while citingMcCannell v. McLeas ‘reasonableness’ test, this precautionary note

$712001] 2 S.C.R. 161.
% |bid. at 191, citing de Grandpré J.\tancouver-Fraser Park District v. Olmste4@i975] 2 S.C.R. 831 at 839.
39 McCannell v. McLearsupranote 17 at 343, 345.

*0McKinley v. B.C. Telsupranote 37 at 191.

12



struck by Duff C.J. is rarely cited or appli€d.Below, we will argue for a reformed standard of

review that would revive and enhance this aspect of Dufs@ehsons.

We noted earlier that the standard of ‘reasonableresétan used interchangeably with one that
considers whether a jury’s verdict is ‘inordinatelyghior low. Inasmuch as the ‘ordinate’
quality of the verdict is in relation to the evidence,gandy understood this is a restatement of
(and not a distinction from) the ‘reasonableness’. tdstdeed, it was in applying Duff C.J.’s
‘reasonableness’ test that Lord WrightDravies v. Powell Duffryn Associated Collieries fid.
first introduced the concept (which he called ‘proportigpalbetween the jury’'s award and the
circumstances of the ca%k.Similarly, Viscount Simon ifNance v. British Columbia Electric
Railway** held that an appellate court may not overturn damagesiesvay a triaJudgeunless

it is

satisfied either that the judge ... applied a wrong prin@plaw ... or, short of this,
that the amount awarded is either so inordinately lowooinordinately high that it
must be a wholly erroneous estimate of the darfrage.

*1 So, for example, iCory v. Marsh (1993), 77 B.C.L.R. (2d) 248 (C.A.), McEachern C.J.B.Cdditaly Duff
C.J.’s test for overturning a verdict, but not thecprgion. Thackray J.A., speaking for the couNaillancourt v.
Molnar, 2002 BCCA 685, similarly confined his applicationéCannell v. McLean

*2[1942] A.C. 601, [1942] 1 All E.R. 657 (H.L.PRvies v. Powell Duffrygited to A.C.].

*3 |bid. at 616. Specifically, Lord Wright stated: ‘Where tleedict is that of a jury, it will only be set asidetit
appellate court is satisfied that the verdict on damagrsisthat it is out of all proportion to the circumstanake
the case.” IWhiten v. Pilot Insurance Cd2002] 1 S.C.R. 595, the majority pronouncement of Binnia J
considering a jury verdict awarding the plaintifftér alia) $1 million as punitive damages, enunciated a nuanced
and multi-faceted proportionality analysis. The Cour6f®-59) distinguished among six forms of proportionality
that related (1) to blameworthiness of the defendaotisluct; (2) to the degree of vulnerability of the pl&int3)

to the harm directed specifically at the plaintiff; {dthe need for deterrence; (5) to other civil omanal penalties
that have been or are likely to be inflicted upon therdtat; and (6) to the advantage wrongfully gained by a
defendant.

44 [1951] A.C. 601, [1951] 2 All E.R. 448, [1951] 3 D.L.R. 705, 2 WRMAB65 (P.C.)llancecited to A.C.].

> |bid. at 613. Such careful statements of the standard of reaieveimilar to those articulated in the United
States, where civil juries are more common.Hhil v. Hall, 397 S.E.2d 829 (Va. Sup. Ct. 1990), where an estate
administrator brought a wrongful death suit on behalhefdeceased child who had been struck by the defendant’s
vehicle, the jury returned a verdict in the amount$8f000. The trial judge set aside the verdict and entered
judgment in favor of the defendant. The Supreme Courirginia reversed, stating:
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Moreover, even where the ‘reasonableness’ test fategsas one requiring courts to measure
‘inordinate’ variation or ‘proportionality’, appellatgudges are to restrain their intuitions
regarding what ought or ought not to be awarded. Hence LordeJddbrris’s statement in
Scott v. Musiaf®

If, however, an award does not conform to such patteat,igmot to prove that the
jury is necessarily wrong. The view of juries maynfoa valuable corrective to the
views of judges’

C. Application of the Standard in Johnson v. Laing
We therefore do not dispute that the Court, albeit ircthese of Southin J.A.’s lengthy
historical review of appellate jurisdiction, cited thereutly prevailing test governing the
appellate review power. None of these authorities, liewyevere cited or applied when she
turned to the evidence before the jurylahnson v. Laing Questions of remedy aside, this a

particularly disturbing aspect of the Court’s pronouncement.

At this point, the medical evidence on causation indage deserves reiteration. First, while

Drs. McKenzie and Sweeting attributed the cause of lhetjff's degenerating spine to the

Great respect is accorded a jury verdict, and it isufitient that a trial judge, had
he been on the jury, would have rendered a differewlictetindeed, every
reasonable inference must be drawn in favor of a veifthtthas been rendered
fairly under proper jury instructions. The time-hortbstandard that a court must
apply in deciding whether to approve a verdict [is tHah#re is conflict of
testimony on a material point, or if reasonably fairdeéd men may differ as to the
conclusions of fact to be drawn from the evidencef threi conclusion is dependent
upon the weight to be given the testimony, in all suckstse verdict of the jury is
final and conclusive and cannot be disturbed eithehéyrtal court or by this court,
or if improperly set aside by the trial court, it o reinstated by this court.

*6 Scott v. Musialsupranote 29.

*"Ibid. at 438.
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accident, Dr. Travlos would not make that inferengal, the plaintiff's own complaints to his
general practitioner notwithstanding. The medical evidexiso reflected objective indications
that the plaintiff's back was upon initial examinatiown-tender’ and that he exhibited ‘full
(range of motion).” We do not know from the appella@npuncement what issues of
credibility arose at trial. Without examining the tremgst, we cannot know whether, for
example, the characteristics that might arise gesavhich typically lead insured defendants to
seek a trial by jury applied in this case. It is not uniisoaexample, for juries to be shown
videos of plaintiffs engaged in employment, recreation@omestic activities which they have
testified on examination for discovery that they cardwt Employment records may be lacking
or non-existent, thus negatively impacting a plaintiffisure income loss claim. Third party

evidence may also call into doubt the plaintiff's clamfisnjury or disability.

We do know, however, that the jury in this case haddheadence from Dr. Travlos that would
have supported its verdict. While, as already noted;dmslusions were arguably weakened
under cross-examinatidfihe nonetheless offered admissible expert testimonyhich the jury
was entitled to rely. Moreover, this was merely oe@iof evidence in a larger poohava
voceor documentary evidence whose contents might weé kegitimately influenced jurors on
guestions of fact such as credibility and damages — questiainare exclusively within their

purview® Hence the deference shown by the English coufbsires v. Powell Duffryand in

“8 Seesupra note 10.

49 Credibility was recognized as a question of fact byStyereme Court of Canadaf v. White[1949] S.C.R.

268, 89 C.C.C. 14&. v. Whitecited to S.C.R.] where (at 272) Estey J. said thiug[issue of credibility is one of
fact and cannot be determined by following a set of rulés to damages, McLachlin C.J., for the majorityhod t
Court inM.B. v. British Columbia[2003] 2 S.C.R. 477, 230 D.L.R."[(4567 M.B. cited to S.C.R.] said (at 500)
“[tlhe trial judge’s assessment of what proportion ofdaenage sustained by M.B. was caused by the foster’sather
assault is a judgment of fact ...." The British Columbia ltself recently affirmed that ‘the amount of damages i
question of fact’ irBoyd v. Harris 2004 BCCA 146 (at para. 5) which, unlikeB., involved an appeal from a jury
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Scott v. Musial- deference that is all the more significant givencttremporary English
antipathy towards civil jurie¥) In determining a jury’s ‘reasonableness’, then, theerfect that
the jury appeared to rely upon one bit of evidence ovedg dbevidence that a judge might

find far more persuasive is not, in and of itself, conetis

Given the potential range of evidence upon which jurigghtrground their verdicts and in view
of the care and restraint which appellate courts are wogehploy in reviewing jury verdicts,
we are struck by the absence in the Court’s applicatitineofeasonableness’ testJahnson v.
Laing of any elaboration, cogent or otherwise, of precisdigtved it to the conclusion that the
award was in fact unreasonable. While the Court redeethe governing test and reached a
conclusion, it did so peremptorily, offering no anadysf the verdict or an explicit accounting
for (or conversely recording the absence of) other sssueh as evidence going to credibility
that may have legitimately influenced the outcomestdad, the Court appears to have relied
solely upon the pre-charge exchange between the trial judpeedence counsel regarding
causation, and specifically upon the defence counselanstatt that she was content with the
judge omitting reference to causation in the chatgéhe Court’s conclusion, as we have
already noted, was that defence counsel must have bées véw that a causal link existed
between the accident and the plaintiff's degeneratingesgnd that, as a consequence, any jury

concluding otherwise must be ‘unreasonable.’

verdict. Most of Canada’s common law provinces atatutorily affirm that damages are questions of fédyd v.
Harris, for example, cited (but curiously, did not rely uporg talevant British Columbia provision, which is
contained in section 6 of tidegligence A¢tR.S.B.C. 1996, c. 333.

*0 Indeed, within six years &cott v. Musigland as we have notedsaipra note 3, trial by jury was effectively
judicially banned in personal injury actions in England.

°1 See text associated wishipranotes 12, 13.
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With respect, and putting aside the irrelevance tottredard of review of the opinions of the

trial judge and defence counsel, the Court’s conclusioorgs an obvious and, we suggest, more
likely explanation of that exchange. Objectively viewthe trial judge was advising defence
counsel that he felt compelled, because of the unfavaumrapkession he had formed of the
quality of Dr. Travlos’s evidence on causation, that darge touching upon causation would
have to reflect that unfavourable opinion. We suggesthkalefence counsel’'s response,
agreeing that the charge could be silent as to cause#sna strategic concession, and cannot be
taken as necessarily reflective of her opinion on ¢arsaFar from expressing a view on
causation, her response was likely motivated by a desir® appear unreasonable in the eyes
of the trial judge and more importantly by concern thatjury not hear the judge contradicting
her on a material issue. We obviously cannot know faeicewhich hypothesis is correct.

While we believe our interpretation represents the nemalile explanation, our point is that this
exchange admitted of at least one meaning other thawkinett the Court ascribed. It is

consequently a weak foundation for overturning a juryrslieé as ‘unreasonable.’

Although it did not expressly say so, it seems reasenaldurmise that the Court was troubled —
as we are — by the low amount awarded for non-pecuniarggksrand by the jury’s failure to
make any award whatsoever for future income loss. Theesjalleged are such that our
intuitions, shaped in part by our familiarity with judge-masleards, support a higher award.

Like the Court of Appeal, however, we did not have an dppdy to form judgments about the
credibility of the plaintiff'sviva voceevidence and therefore about the veracity of his caimgl

to his physicians. Nor did we hear evidence that jurorsinmgve heard about other accidents
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that might have led to the plaintiff's degenerating spor about the specific disabling effects of
such degeneration. While the trial judge was evidently mgatowards a different conclusion
than the jury reached, common sense and, as we hayecase law dictates that the trial judge’s
inclinations cannot be a test for ‘reasonableness.’|eAhithis case such judge-jury divergence
may signal that the jury ignored certain evidence, it alag signal that the jury, having heard
the plaintiff's evidence and reached conclusions aboutlieshility generally, felt that the

opinion of Dr. Travlos on causation was more consistéttit such evidence than that of Drs.

McKenzie and Sweeting.

Furthermore, the evidence as recounted in the appellateag@grddends to support the low
damage award. There was evidence that the plaintifhleer held a steady job. This would
support a finding of no past wage loss. Furthermore, thiffl@affered no evidence of any
skills or vocation that he possessed which would, butfaccident, have someday enabled
him to earn living. This would support a finding of no futurege/éoss. As to the cost of future
care, the appellate judgment cites no evidence adduced uigdeead. It is unclear therefore
how the jury could have arrived at a figure substantf@tiper than it did. Indeed, if the low
verdict was a reflection of the plaintiff's failute put forth evidence to substantiate his claim,

the jury was not only entitled to return a verdict fdowa award, it was bound to do so.

Admittedly, we do not know whether such evidence was addatded| or not. Our point here
is not that the plaintiff must have failed to adduce swadteece at trial, but rather to emphasize
that, if such evidence was adduced, it was incumbent updoiiné of Appeal to refer to it in

offering some explanation for its pronouncement. ‘Lawy awards are ngier se
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‘unreasonable.” Canadian appellate courts have on p@masions upheld the reasonableness of
jury awards that would strike legally-trained observensaasimonious? Recently, for

example, the Ontario Court of Appeal cited the jury’si\dae to determine issues of credibility

in upholding a verdict that had attributed 100% of the defdiglsymptoms to pre-existing
conditions and awarded the plaintiff no damages whagsé&\Conversely, the British

Columbia Court of Appeal recently dismissed an appeai fin unusualljigh jury award®*

This deferential norm was also apparent in the Suprerag GbCanada’s treatment of a high

jury verdict for punitive damages awarded/fhiten v. Pilot Insurance CB.

In short, neither the sole express reason (spedyfithe exchange between the trial judge and
defence counsel regarding causation) nor the probable butkemspason (the low award)
offered by the Court idohnson v. Laingustify its finding of ‘unreasonableness.” Nowhere in
its pronouncement does the Court offer a persuasive dcadiine reasoning that led it to
impugn the jury’s verdict and ultimately to order sucluaarthodox remedy. Such reasoning
would have been particularly helpful, given that thers waact expert evidence supporting the

jury’s evident conclusions as to causation.

d. Refining the Standard of Review

2 Recent examples includeF. v. Lush[2003] B.C.J. No. 2507 (C.A.Morriscey v. Zwicker[2001] N.S.J. No.
126 (C.A.); Rogers v. Yound2000] N.S.J. No. 179 (C.A.); anklicElroy v. Embelton[1996] B.C.J. No. 819
(C.A).

%3 Olszynko v. Larocqysupranote 36.

> Boyd v. Harrig supranote 49.

> Whiten v. Pilot Insurance Casupranote 43.
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Our argument here is that judges (and, for that mattacfiping and academic lawyers) can
demonstrate respect for civil juries by recognizing thatguaie not judges. This is not a call for
leniency, necessitated by jurors’ lack of legal trainingthir, it represents a juridical principle
— reflected in the very fact that our civil justice tgys retains jury trials — that the jury’s role is

distinct from the judicial role.

Consider for example our intuitions, honed as legallypp¢dobservers, for a higher award in
Johnson v. Laing Such intuitions are not necessarily shared by tdenaommunity of fact-
finders. This was, we think, Lord Wright’s point wheresiagd inDavies v. Powell Duffrythat
‘(thhere is an obvious difference between cases triddarury and cases tried by a judge
alone.”® Lord Lowry amplified the point iSimpson v. Harland & Wofff with the perhaps
controversial opinion that judges tend to ‘become lesgtatlke and less receptive to changing
values ....»® As unkind or even unfair as such expression may séenpaint remains that civil
juries operate to inject community values into issudmbility and damage. For that reason
alone, as aui generidinder of fact, the jury idohnson v. Laingvas, as a matter of law, entitled
to be taken more seriously and accorded more deferentavéisaevident in the Court’s
peremptory and unexplained reproval. This is particularhyisere the sole issue before that
jury was quantum of damage. As Cory J. stated for (sngbue) the Supreme Court of Canada

in Hill v. Church of Scientology of Toront®

*6 Supra note 42 at 616.
°7[1988] N.I. 432 (C.A)).
%8 |bid. at 440.

*9[1995] 2 S.C.R. 1130.

20



Jurors are drawn from the community and speak for tieinmunity. When properly
instructed, they are uniquely qualified to assess the gsrauffered by the plaintiff,
who is also a member of their community. This isywhs Robins J.A. noted in
Walker v. CFTO Ltd..., it is often said that the assessment of damagescsliqdy
the province of the jury.” Therefore, an appellate c@inot entitled to substitute its
own judgment as to the proper award for that of the juryelpdrecause it would
have arrived at a different figuf@.

Underlying the ongoing place of civil juries in our systdmiwil justice, then, is a normative
assumption: so long as a jury operates within centdiciplly and statutorily prescribed
parameters, the law respects its status as a repiassnan-expert fact-finder, free of
unrepresentative, expert usurpation by appellate judgesprébkem is that, while the
jurisprudence on the standard of review suggests that judgegniee the jury’s distinct,
representative fact-finding function, the plethora of jueydicts deemed ‘unreasonable’ based
on the amount of the award or the ‘weight’ of the eva#gesuggests that tihesultof that

function is nonetheless controversial. While liglapirical data of jury verdicts in Canada has
been collected, it verges on triteness to observguhas often come to different conclusions on
liability and damage than judges would on similar evidentes commonly (although not
necessarily accurately) perceived, for example, that$ return lower verdicts in minor motor
vehicle accident cases than judges. Hence, beginnihg itd90s, British Columbia’s public
auto insurer began instructing counsel to try such cagesninof juries®® Conversely,

however, the historical concern was that juries wouldamok, awarding claims that were
‘excessive’ relative to judicial awards. This remair®acern for appellate justices, particularly

in cases involving catastrophic injufy.The issue here is not, however, whether juriesfgor,

% bid. at 1194.
®1 This phenomenon was described in more detail in Boudk] @y Trials’, supranote 2 at 513 and fn. 90.
62 See, for exampléjoskin v. Han2003 BCCA 220, where the award for non-pecuniary damagesdedéhe

upper limit prescribed by the Supreme Court of Canadadrews v. Grand & Toy Alberta Ltd1978] 2 S.C.R.
229, 83 D.L.R. 225.
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that matter, judges) are unduly generous in some casesloly parsimonious in others. The
point to be taken from divergence from judge-made awarttigist is a natural consequence of
the jury’s distinct function which, flowing from litigési continuing ability to choose between
two distinct types of fact-finders, is expressly coméated by our civil justice system. The
integrity and coherence of that system depends, theredarthe respect we accord civil juries.

If judges and lawyers are not prepared to allow juries farkes, and instead review them on the
basis of judicial presuppositions regarding weighing evidendecalculating damage, the civil
justice system risks incoherence, and its current expresgappellate deference to jury verdicts

risks being revealed as token or even disingenuous.

The meaning of ‘coherence’ and ‘incoherence’ in this &dninerits explanation. The right to a
civil trial by jury must serve a function that is dmti from a right to a trial by judge alone.
Were our civil justice system unable to account for separate fact-finders by prescribing
distinct functions for each, it would be incoherent lseait incorporates a functional
redundancy; one type of fact-finder is expected to arritieeasame result as the other. If, then,
our civil justice system is to retain two distinct ffiading options, it can do so coherently only
by acknowledging that one type of fact-finder does somgttiifferent from the other. For its
part, the judicial fact-finding function is restrainedts flexibility by the caselaw governing
damages, which is the product of the system of reasonirghyldges serve and employ. They
are qualified for this task not as representatives oédinemunity but by ‘hard-won mastery of
the specialized rationality® Why did the Supreme Court of Canada sailhv. Church of

Scientology of Torontdhat an appellate court is ‘not entitled to substitistewn judgment as to

83 peter Birks, ‘Equity in Modern Law: An Exercise in Taxono (1996) 26 W. Aust. L. Rev. 3 at 97.
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the proper award for that of the jury merely becaus®itld have arrived at a different
figure’®* The answer lies in the implications of the sinfialet that a jury is not a judge. In
contrast to the judge’s trained role, the civil jury desivts legitimacy from a democratic
principle of popular representation that privileges tiyditaate values that jurors collectively
apply to questions of liability and damage. Their reasosimgcessarily grounded in intuition,
experience and common sense, rather than the nuardedrditioned reasoning that judges
employ. But that does not, where a jury differs — eslearply — from a judge on a conclusion to
be drawn from the evidence, mean that the jury’s verslitnreasonable’ or, for that matter,

even incorrect. It is simply different.

Respecting civil juries and their distinct function lsosa matter of practical necessity. Gauging
a jury’'s ‘reasonableness’ is inherently difficult sinoalike judges, juries do not give reasons
explaining their verdict®> We can never know whether a jury had regard to the rmédia
coming to its decision, or the relative weight it gesd. Acquiring insight into a jury’s
reasoning is also made difficult by the dearth of eroglrdata on civil jury awards in Canadian
courts. Furthermore, we are inhibited by @reminal Codeoffence penalizing a juror for
disclosing information relating to jury deliberatiofisThus Canadian trial judges and lawyers
are unable to learn how jurors perceive different kirfds/@ence and to discern the tools that

might assist jurors in reaching a just verdictThis carries implications, moreover, for the

® Hill v. Church of Scientology of Torontsupranote 59 at 1194.
% Indeed, they must not do so. $e&. Tuckey1985), 20 C.C.C. (3d) 502 at 513 (Ont. C.A.).
% Criminal Code R.S.C. 1985, c. C-46, s. 649.

%7 This particular hurdle is, in our view, disgraceful, amlcan do no better than to refer to Mr. Justice John
Bouck’s proposals for reform. See Bouck, ‘Civil Juryalsi, supranote 2 at 526-27.
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standard of review, as the majority at the Britishu@ddia Court of Appeal observed Qbiter)

in Foreman v. Fostet®

Among the reasons for this Court’s reluctance to faterwith a jury award,
perhaps the most important, is that we do not know tiénigs of credibility or
other facts which the jury may have reached on thete their assessment. So
the fact that the award may seem to this Court to benaech too high or very
much too low will not be sufficient to change an awardienay a judge alone.
So it would be a rare case, indeed, where a jury award dmukuccessfully
appealed to this Court in order to make it consistett aitards in like casés.

Pragmatic as well as normative imperatives, thetifyugstricting the circumstances in which
an appellate court can overturn a jury verdict. Thihiof appellate review suggests however
that, if we are to respect the distinct role of thg pmd thereby preserve the coherence of our
civil justice system, the ‘rare case’ meriting appellatervention needs to be more particularly
and concretely elucidated. The alternative, if theelesson to be drawn from the history of
appellate review of civil juries, would be continuing refortation and refinement of the
‘reasonable’ jury test. This would perpetuatedtehocand (as revealed Rphnson v. Laing

occasionally unreasoned and dismissive treatmenvibfuly verdicts.

Past refinements of an already exhausted test suggesyér, that what is needed is not more
refinements, but rather a fundamental shift in the apjgethindset. Even a more rigourously-
stated standard of review is inadequate, if it leaves roomsirhilar appellate intrusion into the
fact-finder's realm. ‘Reasonableness’, howsoeveedtatould in such circumstances continue
to be employed as a device that could be judicially gearechbmace or exclude jury verdicts,

thereby disregarding the jury’s representative func®a fact-finder and detracting from the

68 (2001), 196 D.L.R. (8 11, 84 B.C.L.R. (3d) 184, 2001 BCCA.

% bid. at 21-22.
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coherence of our civil justice system. Because ofrmalility to parse a jury’s reasoning,
however, practicable objective standards of review aivel. Given these limitations, in our
view, the unavoidable solution is to either eschew thestvaableness’ standard of review
altogether. In its place, we propose an unambiguousanmiate parameter which respects the
civil jury’s distinct function and accounts for the iméetly peremptory nature of the jury
verdict. In our view, the sole possible objective dtad of review restricts appellate judges to

considering whether the jury’s verdict is supportablamyevidence.

This reform might also be achieved by reference to idtendtion that we have suggested might
be discernible in the caselaw between the standaeVigfv of a verdict said to be ‘perverse’

and one that is said to be ‘unreasonable.” Specifiaallysuggested standard of review might

be viewed as a jettisoning of this distinction, and thy@ieation of the standard of review for
allegedly ‘perverse’ verdicts to all impugned civil jurgrdicts. This would require an appellate
court to find that jurors were intentionally unfaithtalthe task they swore to undertake, and as a
consequence rendered a ‘dishonest verfficMore to the point, this threshold has been most
recently and pragmatically explained in terms comparahiee standard of review we suggest.

In the notorious case @Grobbelaar v. News Group Newspapers {‘tthe House of Lords

described such impugned civil jury verdicts as requiringdbadation of onlysomeevidence.

"0 Seesupranote 36.

1[2002] 1 W.L.R. 3024, [2002] UKHL 40Jrobbelaarcited to W.L.R.]. The plaintiff was a professional

footballer who sued a newspaper which had claimed that hechepted bribes to fix matches. The newspaper had
obtained audio and video recordings of him accepting casheapdnding positively to requests to fix matches.

The plaintiff claimed that he had baited the person offgtfie bribe to gain his confidence so that he might discove
the identity of those behind the bribery scheme apdnt them to the authorities. Believing his versibavents,

the jury returned a verdict for the plaintiff and awartied £85,000. The Court of Appeal did not believe the
plaintiff, however, and allowed the defendant’s appealabwilify. The House of Lords reinstated the verdict,
although it reduced the damages to the ‘derisory’ measui®. ofn contrast tdohnson v. Lainghowever, detailed
reasons were offered for why it reduced the damages.

25



Specifically, Lord Bingham held that it was only whérme jury’s finding ‘could not be

explained orany ground”? that an appellate court would be entitled to quash thécterd

An alternative way of understanding the reform we projmas a revival of the precautionary
aspect oMcCannell v. McLeamhich we canvassed earliér.That is, our suggested standard of
review restores and enhances Duff C.dageatthat, where there is ongomeevidence on

which a jury could possibly have relied, an appellate aousdt exercise restraint.

Regardless of how the standard of review we proposebis tonceptualized, we suggest that
any standard of review that purports to refine or otherveisete the ‘reasonableness’ threshold
carries two principal disadvantages. First, while argubbeigg phrased in objective terms, it
would risk becoming as susceptibleattd hocmanipulation as other incarnations of the
‘reasonableness’ standard have become. Inasmuch asd reubn an ambiguous and
malleable threshold, it risks allowing judicial predispiosis and idiosyncrasies to trump jurors’
intuitions on issues of liability and damage. This wouddwa have explained, render the civil
justice system incoherent, as it fails to accountHerdistinct role of juries. Secondly, it would
require appellate judges to gaze imperfectly into the jungdsat, forcing them to make
inferences of questionable reliability about what a judyad did not consider. In a nutshell, our
proposed standard of review removes the guesswork, whilerpires the coherence of the civil

justice system.

2 bid. at 3037.

'3 Beginning with the text associated withpra note 39.
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1. THE REMEDY
The Court inJohnson v. Laingrdered a remand to the trial judge rather than to aynewl
empanelled jury. So far as we have been able to discetsudject only to a single exception
arising in Ontario in 191%’ such an order is unprecedented in Anglo-American legalriis
All other cases which we have identified restrictapgellate court’s options to substituting its
own verdict for that of the jury and remanding theacfor another jury trial. Moreover,
Canadian appellate courts have substituted their own dasmages for those of juries only
where there were undisputed facts on the record thateallthe court to infer the correct
measure of damages with substantial certdtis to remand, consistent with the English law
going back nearly four centuriésCanadian courts have maintained a practice of remaraliag t

newly-empanelled jury, not to the trial judfe.

"4 The sole exception appears to have dreiffenstein v. Dey1913] O.J. No. 73, where the Divisional Court of
Ontario, having overturned a jury verdict, then orderedtéise remanded to trial before a judge alone. That,order
however, was overturned on appeal. At para. 35 of thelaggpptonouncement, the Court stated:

I do not think that the direction that the new triadifbe had before a Judge

without a jury ought to have been made. A jury is amently proper tribunal

for the trial of the matters that are in issue betweerparties...

More recently, Laskin J.A. of the Ontario Court of Aphén Wrbaskic v. Ratkowskj2001] O.J. No. 4572 (C.A)),
argued in dissent for a similar remedy. The majorityZ@an and Doherty JJ.A.), however, ordered a new trial
stating (at para. 5) that it must be ‘before a judge aryd $ubject to any order to the contrary made inriak t
court.” In 1975, the Prince Edward Island Court of AppedfiacLeod v. Gallant(1975), 8 Nfld. & P.E.I.R. 298
(C.A.) also seemed to open the door for re-trial by juntgg, although it confined the issue of judge-versus-jary t
the directives of that provinceludicature Act It held (at page 301-02) that:

It is our opinion that a new trial should be orderedhenissue not only of the Appellant's

general damages but also on the issue of the Appellantialsgpegmages. The appeal is

therefore allowed, the judgment of June 18th, 1974, is skt ard a new trial on the issue

of the Appellant's damages is ordered. Such new trial may Badge and jury or by Judge

without a jury, as may be directed in accordance withitidgcature Act and Rules of

Court.

> SeeAstley v. Garnet{1914] B.C.J. No. 147 (CACorby v. Foster[1913] O.J. No. 107 (C.A.).

8 As to remanding to a newly-empanelled jury, the ftsth order we have been able to identify was issued in
Wood v. Gunstofi1655), 82 E.R. 864 (K.B.). Other early cases where newtijials were ordered includenon.
(1661), 83 E.R. 775 (K.B.AnoN(1665), 83 E.R. 1288 (K.B.puke of Richmond. Wise(1671), 86 E.R. 86
(K.B.); R.v. Bewdley(1712), 24 E.R. 357 (K.B.Musgravev. Nevinson(1723), 93 E.R. 715 (K.B.pormerv.
Parkhurst(1738), 95 E.R. 414 (K.B.Berksv. Mason(1756), 96 E.R. 874 (K.B.Brightv. Eynon(1757), 97 E.R.
365 (K.B.); andNorrisv. Freeman(1769), 95 E.R. 921 (C.P.). See also John Marshall Mitrfickm Neighbor-
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So viewed, the remedy imposed by the British Columbia Gdukppeal abandoned a
longstanding and widely-accepted appellate practice regardinglamental institution of civil
justice. We would have expected such a step to enladstt some measure of explanation
beyond reference to the broad powers conferred underrs&¢iif{c) of theCourt of Appeal Act
to make any order that it considers ‘just’, and a sisgfgence citing cost and inconvenience
(tempered, admittedly, by a fleeting reference to hopoitant the right of civil trial by jury is

‘thought to be.’) Such an explanation might, for exeanpave accounted for Section 27(1) of

Witness to Judge of Proofs: The Transformation of tgdigh Civil Juror’ (1988) 32 Am. J. Legal Hist. 201; T.F.T.
Plucknett, A Concise History of the Common Léth ed. (London: Butterworth, 1956); Robert Wyness Millar,
Civil Procedure of the Trial Court in Historical Perspectiidew York: Law Center of New York University,
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the Court of Appeal Act® which already specifically addresses the Court’s rerpameer by
authorizing it to set aside a trial verdict and ordeew trial. Furthermore, the Court’s
explanation ought to have anticipated and addressed theuslmoncern that such a result is
unjust insofar as it operates to strip a party of itstiemient to have a civil claim adjudicated by
his or her peers. Just as a criminal defendant woulel tewse for complaint were a jury verdict
of innocence overturned on appeal only to be remandeditd bytjudge aloné? so has the
defendant ifdJohnson v. Laingpeen deprived of a fundamental civil right. Thus s&rgéefore
Johnson v. LaingSouthin J.A. expressly statedNietworth Industries Ltd. v. The Cape
Flattery?® that, if ‘there have been errors in the charge, éraimission of evidence or the
rejection of evidence which are of such significanc®agsstify interference with the jury’s
conclusions’, the proper remedy is ‘to remit the whaalse for a new triaf* Continuing, she
explained: ‘When a litigant chooses to have his caese Iby a jury, it is by a jury it must be

tried.’8?

This concern applies fortiori to a jurisdiction such as British Columbia, where, sabjo the
few enumerated restrictions in British Columbia’sdé®uof Court® litigants are entitled by the

terms of Section 17 of tHBupreme Court Attto require a trial by jury:

8 Court of Appeal Agtsupranote 18.

9 In Segreti v. Toronto (City(1981), 20 C.P.C. 110 (Ont. H.C.) Haines J. refused to resaagary’s assessment of
damages saying at 114: ‘This would be tantamount to subggittiron-jury trial upon the parties’.

80(1998), 61 B.C.L.R. (3d) 357 (C.A.).

# Ipid. at 360.

#bid. at 357.

8 Rule 39(25) provides that a trial shall be hesittiouta jury where it relates to:

(a) the administration of the estate of a deceased person,
(b) the dissolution of a partnership or the taking of pasime or other accounts,
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Nothing in an Act or the rules takes away or prejudicegight of a party to an
action to have the issues for trial by jury submitted efidly the judge to the
jury before whom the party comes for trial, with a proged complete direction
to the jury on the law and the evidence applicabtbédssues.

The rule inJohnson v. Lain@viscerates this statutory guarantee of a right toyaujiad. The
Court has, in thécts language, ‘tak[en] away or prejudice[d] the right qfaaty to have the
issues for trial by jury submitted and left ... to the juryhis is not, with respect, within the

judicial prerogative. As Hutcheon J. (as he then weasjrked irFoster v. Pring®

As to the right of a plaintiff to have a trial by yul am very much impressed
with the undoubted fact that cases of this kind, and fltimiclude the question
of whether the alleged condition of the plaintiff flofmssm the accident, have
been decided by juries for many years. In my viéthere is to be a change, it
must be brought about either by a change in the rules or by stwme ot
legislative changeor by the presentation of evidence that membeiseojurry
are protesting about the complexity of the sk.

Given this background, the suggestion that the Legislatuwerdat, by enacting Section 9(1)(c)
of the Court of Appeal Actto confer authority upon the Court to formulate sudhl@is

dubious.

(c) the redemption or foreclosure of a mortgage,

(d) the sale and distribution of the proceeds of propertyestib) any lien or charge,

(e) the execution of trusts,

(H the rectification, setting aside or cancellation of @dder other written instrument,
(g) the specific performance of a contract,

(h) the partition or sale of real estate,

(i) the custody or guardianship of an infant or the caemnanhfant’s estate,

()) any matter brought by originating application [governed by RG1) of theRule$, or
(k) a family law proceeding.

These exceptions are unremarkable. Similar exceptiensoded, for example, in Section 108 of Ontar@gurts
of Justice AGtR.S.0O. 1990, c. C.43.

84R.S.B.C. 1996, c. 443
8(1979), 13 B.C.L.R. 238 (S.C.).

% |bid. at 241 (emphasis added).
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This is not to say that cost and inconvenience are obnsegjuence, but rather that their
consideration ought not to exclude an accounting for litgjanmtil rights. The Court’s concern
for economic imperatives ilohnson v. Laings unsurprising, however, as it follows years of
criticism from some members of the bar and bench ma@a of the expense associated with
civil juries. In 1984, the British Columbia Law Reform@mission observed that, where
‘compelling reasons’ exist for overturning a jury verdiogving the matter retried before
another jury is probably the most expensive and time-congumethod of arriving at a
satisfactory verdict®” Trial judges who have purported to set aside jury verdindssubstitute

their own assessment have adopted this sentimentéldadong overruled at the Court of

Appeal)®®

All that said, economic imperatives have generally libteeconcerns for a litigant’s civil
rights® Moreover, the stated rationale of avoiding cost andrimenience does not explain a
remand to the trial judge. Were this concern pressiegptiical remedy in the present case,
given that liability was not at issue and that the CotiAppeal viewed the jury’s damage award

as ‘unreasonable’, was for the Court to substitutevits damage award, as it has done on many

87 Law Reform Commission of British Columbigview of Civil Jury Award@/ancouver: Law Reform
Commission of British Columbia, 1984) at 40.

8 Thus inPrentice v. Dharamsh{2000] B.C.J. No. 2041 (S.C.), revid (2002), 6 B.C.L.F) @9 (C.A.), the trial
judge re-assessed the non-pecuniary damages after rulingefatyts assessment was perverse. The Court of
Appeal overruled the trial judge on other grounds, bdidta it indicated its unhappiness with such a remedy.
Similarly in LeBlanc v. Penticton (City{1979), 19 B.C.L.R. 121 (S.C.), revid (1981) 28 B.C.L.R. 179 (Cthe

trial judge set aside the jury verdict and calculated the gesraased on his understanding of the law and facis, onl
to be overruled at the Court of Appeal.

8 The priority of a litigant’s rights can claim some pedégrat least in Canada where, as early as 1844, corfoerns
judicial economy were being subordinated to the rightjtmya SeeKerby v. Lewis[1844] O.J. No. 44 (Q.B.)

where, after three successive ‘perverse’ verdicts retliny successive juries, the Upper Canada Court of Queen’s
Bench overturned a fourth jury verdict as perverse andestdefifth new jury trial. Similarly illexander v.
Canadian National Railway Co[1930] O.J. No. 89 (C.A.), the appellate court orderedvajury trial of a case
which had already been tried three times before juries.
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past occasions. As well, for future cases it mighthmescribed the more cost-effective and
convenient remedy of allowing trial judges to substitute gesessment for jury awards, thus

leaving it open to the Court on appeal to simply affirmtiiml judge’s substitutioff.

A purely pragmatic concern that aroseahnson v. Lainghould also militate against
overturning jury verdicts for remand to the trial judghortly after the Court of Appeal’s
pronouncement, it heard an application by the defendekinggleave to make further
submissions. The Court was advised that the trial juddke atonclusion of trial, had been
informed of the existence and terms of a formal Qffe8ettle that had been delivered by the

plaintiff to the defendant under British Columbia’s &ubf Court, which provide:

No statement of the fact that an offer to settlebessn made shall be disclosed
to the court, or jury, or set forth in any documentusehe proceeding, until
all questions of liability, and of the relief to beagted, other than costs, have
been determineth.

The difficulty here is the same difficulty that waltise in future where an Offer to Settle is
delivered in a jury case that is appealed from and théowiag the rule inJohnson v. Laings
remanded to the trial judge for determination. Speclficafter the jury returns with a verdict
the trial judge will be advised of the Offer to Settle aidlmake an order reflecting the cost
implications of the opposing party having failed to accespierms. Months or years later,

however, the trial judge will be called upon to determialeility and damage&nowing of the

0 The Court inJohnson v. Laingctually considered this possibility, although it demumeting that the
legislature had not granted trial judges the power to §®ploeir own assessmengohnson v. Laingsupranote 1
atpara. 127.

1 Rule 37(11).
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Offer to Settle’s existence and termiEhese concerns notwithstanding, Southin J.A. reftesed

grant leave?

V. CONCLUSION
Upon its first opportunity to apply the ruledohnson v. Lainghe British Columbia Court of
Appeal has refrained from doing $b Without commenting on the option of remand to the
original trial judge, the majority iMVhite v. Gaitsubstituted the Court’'s own (lower) award for
the jury’s. Speaking in dissent, however, Thackray dignaled a reluctance to order a remedy

that deprives civil litigants of their right to trial lpyry:

Speaking generally, | suggest that it is a better peafticthis Court, where it determines that an award
cannot be upheld, to return the case to the trial doure-trial. This avoids changing the forum, that is,
trial by jury, to trial by judges alone. This leavewithe parties to again choose their forum. This also
diminishes the concept that judge-made decisions have ateslestature compared to diverse and not
truly comparable cases decided by juPfes.

Such judicial discomfort is perhaps heartening — the shgppy an appellate court of the civil
right of trial by jury should, to say the least give paus®'e would, however, carry Thackray
J.A.’s point further. The normative significance o fiact that jury decisions are ‘not truly
comparable’ to judge-made decisions is that they arprtduct of a distinct component of civil
justice, with a correspondingly distinct functiono fiequire that jury fact-finding conform (or
conform more closely) to judicial fact-finding would stjysies of that function. In such

circumstances, the retention of civil juries would paspet an incoherent civil justice system,

92 Johnson v. Laing2004 BCCA 453. It was held that this concern ought to haea raised in the original
submissions.

9 White v. Gait2004 BCCA 517.

% Ibid. at para. 79.
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inasmuch as the jury’s role would be superfluous and thelappesdle would be reduced to

measuring jury verdicts against judicial decisions oy comparability.

We have referred to how juries are peculiarly limitedhsyr inability to explain the reasoning
which lead to verdicts that legally-trained observerg fimal curious (or even ‘unreasonable’).
Such limitations ought to be embodied in the standaeppéllate review and, more to the point,
reflected more consistently in its application. Ehienination of judicial second-guessing of
how juries weigh evidence and calculate damage, achievdibiwng jury verdicts to stand
where any supporting evidence exists, regardless of its qaalkifyantity, would be a salutary

reform that respects the civil jury’s democratic funatio
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